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Corporate Deals

It must be some time since a new
year started off in such miserable
economic circumstances. The post
credit crunch reality of
unemployment and liquidations
following the apparent near collapse
of the capitalist economic system
sets in as the recession starts to bite,
and people concentrate on how hard
hit their investments and pensions
are amidst the incessantly gloomy
media coverage.

Which ever way you look at it, it seems that
over the last 10 years or so we never were as
well off as we thought. Perhaps those years will
come to be looked at as the deluded times; the
times when we kidded ourselves that we were
doing well despite fairly compelling evidence to
the contrary.

This year, will we, the discerning public, do our
normal thing of pretending after the event that
it’s not so bad, and again give credence to the
clever few as they start to spin out their
confidence through the media? 

So the next time someone tells us that
everything is fine and the economic system that
constitutes our modern world is actually
supposed to defy common sense, will we
believe them? Or will we be a little wiser now;
will we try to look at the world for ourselves,

form our own views and perhaps learn the
lesson that, weird as it may sound, money itself
does not have any innate value. 

Perhaps this is the time to look through the
smoke and mirrors of the past 10 years and
concentrate again on what really matters in
terms of real production through
entrepreneurship, innovative thought and the
service industry that the UK has historically and
should continue to be proud of. Money may
then perhaps take its proper place in our
collective consciousness as a convenience to
support our economy rather than its false
backbone.

Despite the constant battering we have to put
up with of economic woes and the general
talking ourselves down that seems so in vogue,
the English spirit lives on and we will, no doubt,
confound the doom-mongerers as the year
progresses and things improve, and may we
therefore wish a happy, if slightly muted, new
year to you all.

Back in the Peak District, the deer head off
each dusk into the winter sunset, and in
keeping with the frosty forecast for the new
year, in this edition we have an article on
buying out of receiverships, as well as new
legislation relating to company names and
domains in this identity driven world we live in.

Editorial by Michael Howlett, Editor.
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Having trained at City of London
firm Clyde & Co and then spending
eleven years at Bristol based Veale
Wasbrough, Ursula Gould joined
Pannone in 2001 and is a partner in
our Corporate department
specialising in corporate
transactional work. She has
extensive experience in public
sector projects, insolvency, charities
and independent schools. By her
own admittance, she “loves her
job”. But there is more to Ursula’s
life than just her career as we
discovered when we spoke to super
mum of three about her family, her
keen interest in music, her passion
for horse riding and her recent trip
(literally!) in the Lake District.

So what brought you up to the North or
rather back up to the North?

I grew up in Wrightington, near Wigan, as one
of five siblings of Irish extraction. Despite having
spent many years down south, first studying law
at Warwick University and then working in both
London and Bristol, I was determined that my
own three children would not grow up as
Southerners (apologies in advance and no
offence intended!). So before Emily, Peter and
Laura had reached secondary school age, my
husband Mark (who was at that time a law
lecturer at Bristol University) and I decided it
was time to head for the hills and we made the
move back up North to settle in Marple Bridge
on the edge of the Peak District.

And we understand that you are
somewhat of a Von Trapp family?

Not exactly! I do however play the violin, as do
both of the girls and we do have a number of
other instruments in the house including a
clarinet (which Peter is learning), a piano and
several guitars. We don’t perform publicly but
behind closed doors we can put quite a jig
together. Must be the Irish Catholic roots! I find
music very relaxing in that it challenges your
brain in a mathematical sort of way.

And you also enjoy horse riding. Is that
another family activity?

Quite definitely. I started riding when I was
seven and my first paid job was taking out pony
treks on the shores of Ullswater. I had always
dreamed of owning a horse and three years ago
we decided to buy a pony (Georgia, a bay welsh
cob) for the children as a surprise Christmas
present. Keeping it a secret nearly killed me and
the children almost died with excitement. We

added to the collection last year with Pinky, a
strawberry roan cob-cross horse (pictured) for
me but rest assured there will be no further
acquisitions unless we win the lottery.

So when do you ride?

Mainly at weekends and during holidays (often
in Ireland) when we have time to all go riding
out together. I have also spent a number of
holidays at a classical riding centre in the rolling
hills of Tuscany - which also has the advantage
of promoting fine cooking – another of my
favourite pastimes. A couple of times, members
of my family have been allowed to come too! At
home the three children and I sometimes enter
local shows in the dressage classes to build on
the lessons we’ve had in Italy.

Why dressage?

I like the control it requires! There is a
wonderful balance of horse and rider on the
(rare) occasions that we get it right – and it is
usually safer than jumping too.

And would it be safe to say that you are
steadier on four legs than on two? I think
you know where we are going with this
question!

You are I assume referring to a family holiday in
the Lake District last year when I slipped
coming down from Grizedale Tarn to Patterdale
and shattered the bones in my left ankle and
broke my right wrist. I have to say that there
was no excuse. Fine weather, good visibility and
the going was good to firm but soft (and clearly
slippery!) in places. It wasn’t even very steep.
The mobile phone we were carrying was out of
signal range but luckily, my youngest daughter
Laura was there to hold my (other!) hand whilst
passing walkers descended into the valley to
raise the alarm. I was then carried to safety
once no fewer than eleven mountain rescue
volunteers had come to my assistance. Quite 
an adventure.

We are pleased to report that Ursula is
now fully recovered from her catastrophic
fall. As might have been expected by
those of us who know her, her quite
serious injuries had very little impact on
her working schedule and she was almost
instantly back in the proverbial saddle and
fully in control albeit with one hand and
remotely via her BlackBerry despite being
in plaster and pretty much immobile for
over six weeks. Thank goodness for
modern technology!

Partner in Profile – Ursula Gould

Arena International
Limited and Arena Sports
Marketing Limited
Pannone acted for top football and
sports sponsorship consultancy Arena
(comprising Arena International
Limited and Arena Sports Marketing
Limited) on its sale to international
marketing services group QobliQ
Limited.

White & Company Limited
Pannone acted for Ben White on the
incorporation of his new city centre
accountancy practice White &
Company Limited. White & Company
provide audit, accounting, corporate
finance and tax and business advisory
services.

Bluemantle Limited
Pannone acted for property
investment and development
company, Bluemantle Limited on its
£85 million syndicated refinancing
with The Royal Bank of Scotland plc,
HSBC Bank plc and NM Rothschild &
Sons Limited. The Bluemantle
portfolio comprises fifty properties
and has a market value in excess of
£150 million.

ACAL Energy Ltd
Pannone acted on behalf of ACAL
Energy Limited, who develop Fuel Cell
systems, modules and consumable
chemicals for a range of uses, in
relation to development capital fund
raising for the company from a
syndicate of investors including
Carbon Trust, Honda, Solvay SA
and a leading Japanese corporation.

Kinetic Technical Limited
Pannone acted for Neil McCarthy and
his new company, Kin-Tec Holdings
Limited, on its management buy out
of Trafford Park based specialist oil
and gas industries recruitment
consultancy, Kinetic Technical Limited.
Kinetic specialises in recruiting skilled
technical personnel for clients in the
oil & gas, pharmaceutical, chemical
and energy industries worldwide.

CAW Limited
Pannone acted for waste collection
and recycling company CAW Limited,
who are based in Barrow–in-Furness
in Cumbria, on the sale of its business
and assets to Waste Recycling Group
Limited, a leading UK waste
management and energy recovery
company which is part of Fomento de
Conatrucciones y Contratas, the
international construction and services
group. 

C.A.W. Ltd

I have also spent a number
of holidays at a classical
riding centre in the rolling
hills of Tuscany - which
also has the advantage of
promoting fine cooking –
another of my favourite
pastimes
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The Pannone Corporate team advises
both institutional and private
purchasers on distressed business
purchases including pre-pack
transactions in a wide variety of
sectors. Following the onset of the
‘credit crunch’ the team has acted in 
a variety of situations where
pre-packs have been used by
administrators.

Pre-packaged sales or pre-pack transactions
refer to an arrangement under which the
conditions for the sale of all or part of a
company’s business or assets are negotiated
with a prospective purchaser prior to the
appointment of an administrator and the
administrator then completes the sale on or
shortly after his appointment.  This scenario is
different from the traditional sale of a business in
distress where the administrators (following
appointment) carry on the trade whilst
marketing the business to prospective buyers in
order to achieve a sale on a going concern basis.

Pre-pack transactions have become popular
following the Enterprise Act 2002 as
administrators can be appointed quickly and
cheaply by filing and serving the relevant forms.
Generally speaking, unless a winding-up petition
has been issued, there is no longer a
requirement for time consuming and costly court
applications.  Furthermore the main objective of
an administrator is to achieve a sale of the
company’s business as a going concern for the
benefit of its creditors.

Successes and Failures

There are many examples of successful pre-pack
transactions. Some of the large retailers in
particular have suffered during the credit crunch.

The fact that pre-pack transactions can be
completed expeditiously has meant that they
have been used by purchasers in saving a
number of these businesses. We have acted for
the purchasers of the Ethel Austin and Motor
World retail chains from their administrators.

However pre-pack transactions have attracted
some criticism as well. For example there were
some adverse comments surrounding the sale of
Leeds United AFC by its administrators in the
summer of 2007.  Although the so called
“football creditors” of Leeds United were largely
paid in full as they constituted preferential
creditors under the Football League rules, HM
Revenue & Customs was left to recoup over £8
million in tax owed by the collapsed company
and there were many other disadvantaged
unsecured creditors including local businesses
and St. Johns Ambulance.  Creditors argued that
if Leeds United AFC could afford to pay the
salaries of the players seeking to return the club
to the apex of English football, then it should pay
the tax on such salaries and honour its liabilities
to local businesses. 

SIP 16

The pre-pack procedure is undoubtedly an
efficient, effective and recognised way of saving
businesses notwithstanding the often levelled
criticism that it can appear unfairly to
disadvantage ordinary creditors whilst seeming
to prefer the secured creditors and the owners
and directors who in some cases repurchase the
business from the administrators.  

In January 2009, the long awaited Statement of
Insolvency Practice (SIP 16) (published in 2008)
came into effect.  This SIP is one of a number of
guidance notes issued to licensed Insolvency
Practitioners with a view to maintaining high
standards and harmonising practitioners’
approaches to certain aspects of insolvency.
There are two key areas of SIP 16: preparatory
work before the sale of a business in difficulty
and appropriate disclosure to creditors
thereafter.

As to preparatory work, Insolvency Practitioners
are specifically recommended to clarify the
nature and extent of their role and their
relationship with directors of the distressed
company in the pre-appointment period and
make it clear that their role is to advise the
company rather than the directors personally.
They must also consider duties and obligations
owed to creditors and be mindful that they must
carry out their functions in the interests of the
creditors of the distressed company as a whole.

Turning to the disclosure process, as unsecured
creditors are not given prior opportunity to
review the sale of the business or assets 
pre-sale, they should therefore (unless there are

exceptional circumstances) be provided with a
detailed explanation and justification of why a
pre-pack was undertaken.  Additionally there are
disclosure requirements relating to asset
valuations, marketing activities and
consultations.

Looking Forward

Not all the criticisms about pre-pack transactions
will be resolved by SIP 16, welcome as additional
regulation surely is.  There is still the risk of
future failure for pre-pack companies and
administrators do not owe their duties to any
future creditors of the new company.  Recent
empirical findings have noted the trend in
“Phoenix” company sales (i.e. where the former
directors form a new entity with a similar name
to the insolvent company) subsequently failing.
Pre-packs to a Phoenix have a survival rate of
approximately 55% whereas pre-packs to
independent purchasers have a success rate 
of 72%.  

In the post credit crunch world, and particularly
in the North West market, there has been a
substantial increase in all types of distressed
companies.  This is no surprise given the gloomy
economic indicators and insolvency statistics.
However the predicted deluge of
pre-pack instructions has not yet materialised,
although perhaps this is because several banks
have decided, as a matter of policy, not to fund
pre-packs or Phoenix companies.  Accordingly
there is a heavy onus on secondary funders such
as asset based lenders to finance these types of
transactions.  

The speed and efficiency of the pre-pack process
remains its main advantage.  Traditional
insolvency procedures can result in disruption,
uncertainty and vast expense which increases
the risk that an ailing business will fail before it is
saved.  However a properly organised disposal
process can mean a smooth transfer and the
preservation of the goodwill and brand of the
business.  This clearly enhances the possibility of
increased dividends and realisations for creditors
of the insolvent company.

Pannone recently acted on the
management buyout of the business and
assets of Bulmers Transport Limited (in
administration) using the pre-pack
procedure. If you are a prospective
purchaser of a business from a company
in administration or a company about to
be placed in administration or are
considering a pre-pack to restructure the
business of an ailing company before
placing it in administration, please
contact Simon Wallwork, Head of our
Corporate department, who will be happy
to assist.

The department is pleased to
welcome a number of new faces...

Stephen Roper joins as a partner in the
department’s Commercial team having
previously worked for DLA Piper and Eversheds
and having gained industry experience working
in-house for MBNA Europe Bank Ltd and
Innospec Inc. Stephen’s expertise covers the full
range of commercial contracts and includes
drafting, negotiating and advising on
agreements for the supply of goods and/or
services, collaboration agreements, outsourcing
arrangements, agency and distribution
agreements, manufacturing agreements and
other bespoke business contracts.

Lucy Dawson, Nicola Brookes, Jayne
Plunkett and Michelle Curtis, who all
qualified as solicitors in September, have also
joined the department.

Lucy, who trained at Pannone, and Jayne and
Michelle, who trained at DLA Piper and the 
Co-operative Financial Services (Co-op Group)
respectively, join the Commercial team and
Nicola, who also trained at Pannone, joins to
strengthen the Corporate team.

At the end of September, Duncan Vaughan
organised Pannone's now annual outdoor
activity weekend, based in Coniston in the Lake
District. The weekend was attended by
Duncan, David Brown, Michael Howlett,
Andrew Humphrey, Lucy Dawson, Rob
Fawke, Sarah Bonwick and Martin
Pennington on behalf of Pannone and by
guests from Natwest RBS, BDO, PKF, Tenon,
Harper MacLeod, and Wilson Gunn. Activities
included mountain walks and off-road driving
and the event was thoroughly enjoyed by all.

In October, the Corporate department presented
a ‘Practical Issues in Business Law’ breakfast
seminar to in-house lawyers which was
attended by over 45 delegates from the legal
departments of a number of high profile
companies based in the North West. Due to the
success of the event, it is now intended that a
similar seminar will be held twice yearly with the
next seminar scheduled for April 2009.

In October, Michelle Curtis, a 4th Dan Black
Belt in Shitoryu Karate, competed at the WKKA
World Championships in Japan. Although she
came home empty handed on this occasion,
Michelle previously achieved 3rd place in this
competition in 1998 and 2nd place in 2003. 
You have been warned!

In November, Keith Davidson presented
seminars on new contaminated land guidance to
Environmental Health Officers and lawyers at
Manchester and Liverpool City Councils and
Warrington Borough Council.

We are pleased to announce the introduction of
a new Environment & Energy section on the 

Pannone website which focuses on
environmental law and renewable energy
services (contaminated land, asbestos, waste,
environmental insurance, regeneration, wind
farms and waste to energy projects) and can be
visited at: http://www.pannone.com/
solicitors-for-business/environment.asp

In October, Philip Treanor and Catherine
Johnson, in conjunction with PKF, Aberdeen
Asset Managers and RBS, presented a ‘Selling to
management or leading a buy-out’ seminar
which was a practical workshop on management
buy-outs and buy-ins.

We are also delighted to report that
Entrepreneur Elaine McPherson won an award
at the EN Deals of the Year Awards 2008 which
took place at the MEN Arena, Manchester in
October in the Best Deal under £20 million
category for her acquisition last May of the
business and assets of the former Ethel Austin
group from administrators. A team from
Pannone, led by Philip Treanor, acted on 
the acquisition.

Pre-pack transactions in the ‘Credit Crunch’ world Department News

October 2008 saw the launch of the
Company Names Tribunal (CNT) at
the UK Intellectual Property Office,
giving companies a means of
complaint against ‘opportunistic’
company name registrations.

Objection to company name registrations

The CNT has been established pursuant to s.69
of the Companies Act 2006. Essentially it gives
any entity the right to object to the registration
of a company name and require it to be
changed if that company name is either (i) the
same as a name associated with the entity in
which the entity owns goodwill, or (ii)
sufficiently similar to such a name that its use
within the UK would be likely to mislead by
suggesting a connection between the company
and the entity.

What improvement does the CNT bring?

The launch of the CNT is a positive step
forward for brand owners wishing to protect
their brands from being unfairly registered as
company names. Previously, brand owners
either made objections to Companies House or
took costly trade mark (TM) or passing off
actions. Each of these options has significant
limitations. Objections to Companies House
only cover complaints to company name
registrations which are too similar to other
company name registrations - the procedure
does not take into account trade TMs. TM or
passing off litigation is both costly to embark
upon and impeded by the ECJ’s decision last
year in Celine SARL v Celine SA which, in basic
terms, held that the registration of another
company’s registered TM as a company name
was not use of a TM in relation to goods or
services (and so not TM infringement) if the
name was used to identify the company for
which the TM was registered and not applied
to the goods and services themselves. 

Making objection to the CNT

So what does a brand owner need to prove in
order to make a successful complaint to the
CNT against the registration of a company
name? There is a 2 stage test: 

1. Ownership of goodwill in the name. 
For the purposes of the CNT ‘goodwill’ is 
generally considered to mean ‘reputation of 
any kind’, a far less onerous test than that 
required when proving goodwill in a passing 
off action.

2. The registration is opportunistic. In short, 
an attempt to take advantage of the brand 
owner’s reputation. For example, (i) the 
registration of one or more variations of well 
known trade marks within company names 
with the intention of selling those company 
names to the owner of the trade mark, 
(ii) prior to a merger taking place, 
registering one or more variations of the 
name that the newly merged company is 
likely to need. The well known case of 
Glaxo plc v Glaxowellcome Ltd where the 
defendant found out that there was a 
planned merger of Glaxo plc and Wellcome 
plc, could today be referred to the CNT for 
resolution rather than the courts.

Defences to CNT claim

For those companies which are the subject of a
company names registration objection via the

CNT, there are various defences. For example,
(i) the company registered its name before the
applicant acquired goodwill in the name, (ii)
the name was adopted in good faith, and (iii)
the interests of the applicant are not adversely
affected to any significant extent.

If the claim is defended, the decision-making
process for the CNT then becomes quasi-
litigious, requiring witness statements and oral
evidence therefore resulting in a far less
streamlined service than originally anticipated
by brand owners.

Success already

On 1 October 2008 the Coca-Cola Company
applied to the CNT to object to, and request
the change of name of, the company name
Coke Cola Limited which had been registered
since February 2008. The CNT sent the
application to Coke Cola’s registered office on 7
October 2008. Coke Cola Limited failed to
respond to the CNT within a month of receipt
of the application. Therefore, the CNT ordered
Coke Cola Limited to change its name within
one month of the order and pay £700 of Coca-
Cola Company’s costs incurred in the
application. Should it fail to do so, the CNT will
exercise its authority to change the company
name itself. 

This successful application shows the apparent
ease with which brand owners can use s.69 of
the Companies Act to apply for company name
changes to protect their brands. Whether the
owners of brands without the global
recognition of Coca-Cola will enjoy such easy
success remains to be seen.

Samantha Livesey is a Partner in the
Commercial team and Head of
Intellectual Property, Information
Technology and E-Commerce. If you
would like further advice please contact
Samantha who will be happy to assist.  

Launch of Company Names Tribunal at UK IPO
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Law Watch
Release of the ‘.tel’ Domain Names

On 3rd December 2008 the latest top level
domain name ‘.tel’ was released for purchase.
The .tel domain name has been trumpeted as a
domain name with a difference giving owners
effectively a ‘real time business card’. 

.tel domain names will give users a single point
of contact for internet communication services.
Essentially it will be a global contacts directory,
housing all types of information about the
domain name owner such as phone, mobile, fax
and premium numbers, e-mail addresses and

VoIP (Voice over Internet Protocol) address
information. 

By accessing the .tel domain, the user will
immediately have access to the domain name
owner’s contact information and can, if he
wishes, then make direct contact using his
internet communication device and a link from
the website page. 

Domain name owners can set privacy settings
on the websites controlling the type of
information which specific individuals have the
right to access. 

On the date of publication of this article, only

registered trade mark owners have the right to

purchase the .tel domain names, and then only

in respect of .tel domain names incorporating

their registered trade marks. Such purchases will

be permitted on a first come first served basis

where the same trade mark is registered by

different entities within different classifications

or territories. From 3rd February 2009, the right

to register the .tel domain names shall become

available to anyone without need for a

registered trade mark. 

Pannone's annual outdoor activity weekend, based in Coniston in the Lake District.

Article by Samantha Livesey

The launch of the CNT is a
positive step forward for
brand owners wishing to
protect their brands from
being unfairly registered 
as company names

A far less streamlined
service than originally
anticipated
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