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Which ever way you look at it, it seems that
over the last 10 years or so we never were as
well off as we thought. Perhaps those years will
come to be looked at as the deluded times; the
times when we kidded ourselves that we were
doing well despite fairly compelling evidence to
the contrary.

This year, will we, the discerning public, do our
normal thing of pretending after the event that
it's not so bad, and again give credence to the
clever few as they start to spin out their
confidence through the media?

So the next time someone tells us that
everything is fine and the economic system that
constitutes our modern world is actually
supposed to defy common sense, will we
believe them? Or will we be a little wiser now;
will we try to look at the world for ourselves,

form our own views and perhaps learn the
lesson that, weird as it may sound, money itself
does not have any innate value.

Perhaps this is the time to look through the
smoke and mirrors of the past 10 years and
concentrate again on what really matters in
terms of real production through
entrepreneurship, innovative thought and the
service industry that the UK has historically and
should continue to be proud of. Money may
then perhaps take its proper place in our
collective consciousness as a convenience to
support our economy rather than its false
backbone.

Despite the constant battering we have to put
up with of economic woes and the general
talking ourselves down that seems so in vogue,
the English spirit lives on and we will, no doubt,
confound the doom-mongerers as the year
progresses and things improve, and may we
therefore wish a happy, if slightly muted, new
year to you all.

Back in the Peak District, the deer head off
each dusk into the winter sunset, and in
keeping with the frosty forecast for the new
year, in this edition we have an article on
buying out of receiverships, as well as new
legislation relating to company names and
domains in this identity driven world we live in.
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Pre-pack transactions in the ‘Credit Crunch’ world

Pre-packaged sales or pre-pack transactions
refer to an arrangement under which the
conditions for the sale of all or part of a
company’s business or assets are negotiated
with a prospective purchaser prior to the
appointment of an administrator and the
administrator then completes the sale on or
shortly after his appointment. This scenario is
different from the traditional sale of a business in
distress where the administrators (following
appointment) carry on the trade whilst
marketing the business to prospective buyers in
order to achieve a sale on a going concern basis.

Pre-pack transactions have become popular
following the Enterprise Act 2002 as
administrators can be appointed quickly and
cheaply by filing and serving the relevant forms.
Generally speaking, unless a winding-up petition
has been issued, there is no longer a
requirement for time consuming and costly court
applications. Furthermore the main objective of
an administrator is to achieve a sale of the
company’s business as a going concern for the
benefit of its creditors.

Successes and Failures

There are many examples of successful pre-pack
transactions. Some of the large retailers in
particular have suffered during the credit crunch.

The fact that pre-pack transactions can be
completed expeditiously has meant that they
have been used by purchasers in saving a
number of these businesses. We have acted for
the purchasers of the Ethel Austin and Motor
World retail chains from their administrators.

However pre-pack transactions have attracted
some criticism as well. For example there were
some adverse comments surrounding the sale of
Leeds United AFC by its administrators in the
summer of 2007. Although the so called
“football creditors” of Leeds United were largely
paid in full as they constituted preferential
creditors under the Football League rules, HM
Revenue & Customs was left to recoup over £8
million in tax owed by the collapsed company
and there were many other disadvantaged
unsecured creditors including local businesses
and St. Johns Ambulance. Creditors argued that
if Leeds United AFC could afford to pay the
salaries of the players seeking to return the club
to the apex of English football, then it should pay
the tax on such salaries and honour its liabilities
to local businesses.

SIP 16

The pre-pack procedure is undoubtedly an
efficient, effective and recognised way of saving
businesses notwithstanding the often levelled
criticism that it can appear unfairly to
disadvantage ordinary creditors whilst seeming
to prefer the secured creditors and the owners
and directors who in some cases repurchase the
business from the administrators.

In January 2009, the long awaited Statement of
Insolvency Practice (SIP 16) (published in 2008)
came into effect. This SIP is one of a number of
guidance notes issued to licensed Insolvency
Practitioners with a view to maintaining high
standards and harmonising practitioners’
approaches to certain aspects of insolvency.
There are two key areas of SIP 16: preparatory
work before the sale of a business in difficulty
and appropriate disclosure to creditors
thereafter.

As to preparatory work, Insolvency Practitioners
are specifically recommended to clarify the
nature and extent of their role and their
relationship with directors of the distressed
company in the pre-appointment period and
make it clear that their role is to advise the
company rather than the directors personally.
They must also consider duties and obligations
owed to creditors and be mindful that they must
carry out their functions in the interests of the
creditors of the distressed company as a whole.

Turning to the disclosure process, as unsecured
creditors are not given prior opportunity to
review the sale of the business or assets
pre-sale, they should therefore (unless there are

exceptional circumstances) be provided with a
detailed explanation and justification of why a
pre-pack was undertaken. Additionally there are
disclosure requirements relating to asset
valuations, marketing activities and
consultations.

Looking Forward

Not all the criticisms about pre-pack transactions
will be resolved by SIP 16, welcome as additional
regulation surely is. There is still the risk of
future failure for pre-pack companies and
administrators do not owe their duties to any
future creditors of the new company. Recent
empirical findings have noted the trend in
“Phoenix” company sales (i.e. where the former
directors form a new entity with a similar name
to the insolvent company) subsequently failing.
Pre-packs to a Phoenix have a survival rate of
approximately 55% whereas pre-packs to
independent purchasers have a success rate

of 72%.

In the post credit crunch world, and particularly
in the North West market, there has been a
substantial increase in all types of distressed
companies. This is no surprise given the gloomy
economic indicators and insolvency statistics.
However the predicted deluge of

pre-pack instructions has not yet materialised,
although perhaps this is because several banks
have decided, as a matter of policy, not to fund
pre-packs or Phoenix companies. Accordingly
there is a heavy onus on secondary funders such
as asset based lenders to finance these types of
transactions.

The speed and efficiency of the pre-pack process
remains its main advantage. Traditional
insolvency procedures can result in disruption,
uncertainty and vast expense which increases
the risk that an ailing business will fail before it is
saved. However a properly organised disposal
process can mean a smooth transfer and the
preservation of the goodwill and brand of the
business. This clearly enhances the possibility of
increased dividends and realisations for creditors
of the insolvent company.

Pannone recently acted on the
management buyout of the business and
assets of Bulmers Transport Limited (in
administration) using the pre-pack
procedure. If you are a prospective
purchaser of a business from a company
in administration or a company about to
be placed in administration or are
considering a pre-pack to restructure the
business of an ailing company before
placing it in administration, please
contact Simon Wallwork, Head of our
Corporate department, who will be happy
to assist.






